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WHAT WE KNOW AND NEED TO KNOW ABOUT
LAW SCHOOL INCUBATORS

John Christian Waites* & Fred Rooney**
I.

INTRODUCTION: WHAT IS AN INCUBATOR?

A law school incubator is a training program to help young lawyers
interested in running a solo or small practice.' It is a law firm in all of the
traditional aspects, except that most are nonprofit, and have an additional goal of
teaching the practical skills necessary for creating and maintaining a private
practice. 2 After completing law school and the bar exam, young professionals
apply for a position with the incubator and, if chosen, usually pay a small
participating fee to cover administrative costs. The incubator normally provides
a small office space (usually in an urban location in close proximity to clients),
access to a legal library, and technology such as a computer, fax machine,
telephone, and office supplies necessary to practice law.3 A salaried lawyer
usually oversees the group of incubator participants and oftentimes acts as a
mentor to whom participants can go for advice.4 The participants spend one to
two years in the program, developing their own client base and working different
practice areas such as bankruptcy, family law, landlord/tenant law, and
employment law.
While serving "low-bono" 6 clients in the local community in the legal areas
needed most, the incubator participants receive the practical training necessary to
practice law in a solo firm, the opportunity to develop their skills with real world
problems in an actual legal setting, and training on how to operate a business.
The participants gain knowledge of how to run a private practice in an
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1.
Aaron George, 3 Ways Incubators Are Transforming the Legal Industry, LEXICATA:
LEGAL NEWS, TECH. & THE LAW (Mar. 5, 2015), https://lexicata.com/blog/3-ways-incubators-aretransforming-the-legal-industry/.
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Luz Herrera, Encouraging the Development of "Low Bono" Law Practices, 14 U. MD.
L.J. RACE, RELIGION, GENDER & CLASS 1, 3 (2014). The legal profession has coined the term
"low-bono" to describe this type of affordable legal service. Id. A definition of low-bono has not
yet been provided in Black's Law Dictionary, but it is used to describe legal services made
affordable to those who cannot afford normal legal market rates and is usually forty to fifty percent
lower than the market rate in a specific region. Id.
7.
George, supra note 1.
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economically viable fashion while keeping fees low enough to attract moderateand low-income clients. When funding is available, the participants receive low
bono fees for their services. 9 According to Stacy Caplow, a professor at
Brooklyn Law School who focuses on clinical education, law school incubators
address "longstanding concerns over access to justice for most Americans and a
lack of skills among law graduates." 0 By concentrating on these two concerns
within the legal profession, legal incubators are becoming a more widely
considered program, not just among law schools, but also within other legal
associations such as state or county bar associations." Furthermore, not-forprofit incubators are beginning to launch across the United States.
II.

IMPLICATIONS

A.

Benefits for Participants

Besides providing incubator participants with cheaper and sometimes free
access to the tangibles necessary to practice law, incubators offer participants
many intangibles that are necessary to succeed in solo practice.12 The major
concerns for attorneys entering solo practice are how they are going to attract
clients, how they are going to set up their office and practice, and whether they
have sufficient knowledge and skills to properly advise clients. 13 Law school
incubators help participants develop the tools they need to attract a client base,
teach them the business of operating a solo firm, and provide mentoring
concerning difficult legal and ethical issues.14
A large number of incubator participants who have completed such
programs and gone on to open their own firms have brought the clients obtained
through the incubator with them.' 5 As opposed to law school clinics, the clients
that are referred to incubator participants become that specific attorney's clients

8.
Fred P. Rooney, Incubating Law Firms to Enhance Social Justice, in REINVENTING THE
PRACTICE OF LAW: EMERGING MODELS TO ENHANCE AFFORDABLE LEGAL SERVICES 133 (Luz
Herrera ed., 2014).
9.
Desai, supra note 2, at 8.
10. Ethan Bronner, To Place Graduates,Law Schools Are Opening Firms, N.Y. TIMES, Mar.
7, 2013, at A14, http://www.nytimes.com/2013/03/08/education/law-schools-look-to-medicaleducation-model.html? r=0.
11. See Maya Itah, UMass Dartmouth Launches Incubator, TIPPING THE SCALES (Aug. 11,
2014), http://tippingthescales.com/2014/08/umass-dartmouth-launches-incubator/.
12. See Deborah J. Merritt, Incubators, LAW SCHOOL CAFE (Jan. 3, 2013),
http://www.lawschoolcafe.org/thread/incubators/.
13. Randy Trick, Legal Incubators: Helping to Hatch Solo Practices, NW LAW., Sept. 2013,
at 18, 18.
14. See Newsmaker Interview: Fred Rooney on the CUNY Incubator, RICHARD ZORZA'S
ACCESS TO JUSTICE BLOG (Sept. 22, 2011), http://accesstojustice.net/2011/09/22/newsmakerinterview-fred-rooney-on-the-cuny-incubator/ [hereinafter Rooney on CUNY].
15. See Nicole K. Shine, Law School Program Offers a Legal Leg-up, L.A. TIMES, Jan. 15,
2015, http://www.latimes.com/tn-dpt-me-0 116-legal-aid-20150115-story.html.
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and the attorney is free to continue the relationship with the clients even after the
attorney has completed the program.16 Having clients referred to them provides
participants with a clear advantage when they go into practice because it is very
hard to acquire a client base without having years of experience to advertise.' 7
By requiring a certain amount of pro bono work and targeting underserved, lowincome communities, incubators are also able to help participants get their names
out and build positive reputations in the community.
Pro bono and low-bono
clients may refer the incubator attorney to friends and family, and to the
community, religious, and ethnic organizations to which they belong.1 9 This
word-of-mouth effect may be slow to produce income at first, but once the
positive results obtained by these clients begins to spread through the
underserved community, the incubator attorney may be able to build a larger
client base.20
Incubator mentors are also available to guide participants on various subjects
and provide workshops implementing business strategies for a successful solo or
small practice.21 Laura Gentile, a former CUNY incubator mentor, says she
taught participants "everything from how to analyze and select malpractice
policy, to how to manage their money."22 Craig Relles, a 2012 graduate of Pace
University School of Law's incubator program, recounted his experience by
saying, "We leam[ed] about office management, ethics, interviewing and
counseling clients, [and] advocacy."23 Based on the educational extras offered
by incubator mentors, it seems incubator attorneys have a clear advantage over
other new lawyers who have not been taught these business and practice skills.
Lastly, by training and working in a group setting, incubator attorneys are
provided with a support system for advice or counsel when confronted with a
24
difficult legal or ethical situation.
Many participants say that one of the
primary advantage of the incubator is that there is a lot of collaboration between
fellow incubator attorneys.2 5 Michelle Green, among one of the first participants
to complete the incubator program at Chicago-Kent College of Law, boasted of
the collaboration benefits by saying, "At the incubator I met a really good group
of attorneys with solo and small practices. I got a list of attorneys who I could
refer matters to and call them with questions. I learned a lot that way and

16. See id.
17. See id.
18. Rooney on CUNY, supra note 14.
19. Id.
20. Id.
21. See Jonathan D. Glater, Lawyers Learn How to Be Businesslike, N.Y. TIMES, Jan. 9,
2008, at B6, http://www.nytimes.com/2008/01/09/nyregion/09law.html?_r=3&.
22. Id.
23. Delece Smith-Barrow, Consider Law Schools with In-House Firms, Incubators, U.S.
NEWS & WORLD REP. (June 17, 2013), http://www.usnews.com/education/best-graduateschools/top-law-schools/articles/2013/06/17/consider-law-schools-with-in-house-firms-incubators.
24. See Rooney on CUNY, supra note 14.
25. See Christina Thomas, Helpfor the Solo Practitioner,NAT'L JURIST, Jan. 2013, at 18, 19.
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developed a client base."26 The incubator mentors and law school faculty also
may be a resource to assist the participants in confronting unfamiliar
challenges.27 Often, the relationships formed from these interactions can
develop into professional relationships that continue even after the participant
has completed the incubator program.28 Richard Gonzalez, director of the
clinical program at Chicago-Kent College of Law and one of two faculty
members assigned to Chicago-Kent's incubator program, spoke of the benefits to
incubator mentors by saying, "I don't mind taking time to mentor a new lawyer
because they're helping me, too. They can attend status calls for you, they can
prepare motions, handle discovery .

.

. this is a win-win if you ask me." 29 One of
30

the new attorneys Gonzalez has been mentoring is Jaz Park. Park, who is now
handling cases alongside Gonzalez, said, "IfProfessor Gonzalez had a court call,
I would drop anything to fill in for him in a pinch." 3' This support and
assistance from mentors is invaluable to a new attorney because it gives them
close access to a more experienced and seasoned professional or advisor who can
provide the guidance they need to avoid many pitfalls that other attorneys face
when creating their own firm or practicing in a small firm.32

B. Benefits for Law Schools
Law students and recent graduates are not the only benefactors of incubator
programs. Law schools are also implementing these programs for their own
interests, some of which include developing a stronger connection to their
communities, creating solid relationships with alumni and, most importantly,
increasing employment rates for their recent graduates.33 The benefits associated
with having an incubator program may enhance the law school's public image
and can lead to additional funding, prestige, and community support, all of
34
which are necessary for law school growth and success.
One of the primary goals of an incubator program is to provide legal services
to underserved individuals within the law school's community.35 Law schools
can use this tool to better connect with their communities because the program
"actually increases the standard of living and economic health of their

26. Kevin Davis, Out of the Egg: Young Lawyers Take Flight After Incubator Programs,
A.B.A. J., Feb. 2105, at 29, 30.
27. Merritt, supra note 12.
28. See Adam Lasker, Chicago-Kent's Solo-Attorney IncubatorNurtures New Lawyers, ILL.
B.J., Jan. 2013, at 10, 10.
29. Id.
30. Id. at 11.
31. Id.
32. Leslie C. Levin, PreliminaryReflections on the Professional Development of Solo and
Small Law Firm Practitioners,70 FORDHAM L. REV. 847, 897 (2001).
33. See Rooney on CUNY, supra note 14.
34. Id.
35. Id.
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'

communities through the eventual hiring of support staff, paralegals, and
associates, as well as providing support for local businesses." 36 Many incubator
programs arrange community workshops led by incubator attorneys addressing
community issues that can be resolved through legal means.37 Incubator
attorneys are also encouraged to market their services to the group organizations
to which they belong such as religious organizations, school groups, sports
groups, and ethnic communities.38 This visible presence in local neighborhoods
and in the public interest community ultimately increases support for the law
school, improves the public perception of the institution, and allows the school to
meet requests for services from public officials and others. 39 By initiating
incubators, law schools are also better able to meet the American Bar
Association (ABA) goal of encouraging pro bono work. According to the 2014
ABA Standards rule 303(b) and its comment, "law schools are encouraged to
promote opportunities for law student pro bono service that incorporate the
priorities established in Rule 6.1 of the Model Rules of Professional Conduct." 40
Incubators can assist law schools in meeting the standards of this rule by
providing a way to offer pro bono legal services to low-income individuals.
Law school incubator programs may also improve alumni relations. 4
According to a Hanover Report in 2012 on law school solo practice incubators,
incubator programs can serve to "build a bridge" to alumni who have not
42
previously been courted by their law school. By providing new graduates with
a job opportunity and the benefits of an incubator programs, the law school is
providing these new alumni more opportunity to succeed in practice.
Additionally, older alumni can be drawn back into the law school community to
serve as mentors for the incubator program and develop relationships with law
school faculty mentors, students, and incubator participants.43
Therefore,
increasing the connection and relations of alumni may benefit law schools by
strengthening job prospects for recent graduates, boosting financial donations to
the law school, and expanding alumni involvement in law school activities.
Lastly, and likely an attractive reason for law schools to initiate an incubator
program, is the potential to increase the employment rate for recent graduates.44

36.
37.
38.
39.
40.

Id.
Id.
Id.
Id.
Program ofLegal Education, 2014 A.B.A. STANDARDS & RULES PROC. FOR APPROVAL

OF L. SCHS. 17.

41. See HANOVER RESEARCH, LAW SCHOOL SOLO PRACTICE INCUBATORS AND LEGAL
RESIDENCY PROGRAMS 13 (July 2012), http://www.gaje.org/wp-content/uploads/gravityforms/27-

6 Iffabel 62d29b7fe6c279abe68e27eb/2013/12/Hanover-Report.pdf.
42. Id.
43. Id.
44. See Amended Complaint at 1, Alaburda v. TJSL No. 37-2011-00091898-CU-FR-CTL
(Super. Ct. of CA, San Diego Cnty. Sept. 15, 2011) (indicating a declining employment rate among
new law school graduates).
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Graduate employment rates are a crucial factor in the U.S. News & World Report
law school rankings, as well as a powerful tool used to recruit and attract
45
prospective law school applicants.
According to the U.S. News rankings on
law schools, Placement Success is weighted as one-fifth of the overall score
46
when determining law school rankings.
Placing recent graduates in incubator
programs can increase the employment numbers so that law schools with
incubators place higher.4 7 Reflecting this trend, six out of the top fourteen law
schools (per Law School Transparency)-Yale, NYU, Cornell, Georgetown,
Chicago, and UVA have directed at least 12% of their graduates into schoolfunded jobs, some of which include incubator-type opportunities. 48 These
numbers are not only used to increase rankings in media sources, but can also be
used in promotional materials when law schools advertise their program to
applicants.49
By promising "increased" job prospects, this method of
advertisement has the potential to attract more student applications and
50
eventually allow a school to enroll more highly qualified students.
C. Implicationsfor the Legal Profession
In order to understand the impact incubator programs might have on the
legal profession as a whole, one must first understand the current state of the
legal profession. According to Jon Levi, Board Chair of the Legal Services
Corporation,5 ' "There's a crisis in this country. Courthouses are being filled
with people just showing up, trying to figure out what their rights are. If you're
a low-income person and you have a legal need, it is not easy to get
,,52
addressed.
Due to this growing problem within society, nonprofits, the ABA,
and other legal associations are seeking solutions.53

Id. at 2.
46. Robert Morse, Methodology: 2017 Best Law Schools Rankings: Find Out How U.S. News
Ranks Law Schools, U.S. NEWS & WORLD REP. (Mar. 9, 2015), http://www.usnews.com/
education/best-graduate-schools/articles/law-schools-methodology (explaining that success in this
category is determined by calculating employment rates for graduates at graduation (0.04 weight out
of .20) and nine months after graduation (0.14 weight out of .20)).
47. See Ed Whelan, Elite Law Schools Gaming PostgraduateEmployment Rates?, NAT'L
REV.: BENCH MEMOS (Apr. 17, 2012, 11:54 AM), http://www.nationalreview.com/benchmemos/296273/elite-law-schools-gaming-postgraduate-employment-rates-ed-whelan.
48. See David Lat, In Defense of Law Schools Hiring Their Own Graduates, ABOVE THE
LAW (Mar. 28, 2013, 6:06 PM), http://abovethelaw.com/2013/03/in-defense-of-law-schools-hiringtheir-own-graduates/.
49. See Amended Complaint at 2, supra note 44.
50. Id.
51. Legal Services Corporation (LSC) is a nonprofit corporation that "promotes equal access
to justice by funding high-quality civil legal assistance for low-income Americans. LSC is the
single largest funder of civil legal aid for the poor in the country." How We Work, LSC:
AMERICA'S PARTNER FOR EQUAL JUST., http://www.1sc.gov/what-legal-aid/how-we-work (last
visited Apr. 1, 2016).
52. Molly McDonough, Lawyers Urged to Take on More Pro Bono Work to Offset Increase
in Demand for Legal Services, A.B.A. J. DAILY NEWS (Aug. 20, 2012, 8:45 PM),
45.
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Law school incubators provide a viable solution to this problem because
they not only provide legal service to low-income individuals by offering legal
services at lower rates, but they are also increasing the likelihood that incubator
participants continue to work in the personal services sector for those who are
underserved, or continue to assist this sector when joining other firms.54 By
training participants in various legal matters plaguing low-income communities,
such as bankruptcy, immigration, landlord/tenant, and family law, incubators
help participants develop skills, not normally taught in traditional firms, that can
be used in community-based practices later in their careers.
Also, positive
experiences within the incubator are likely to encourage participants to support
public interest work and carry that passion into their future careers by instilling
an understanding of the importance of remaining committed to the underserved
56
population.
Serving as a model for other firm members, incubator participants
are likely to encourage others in the firm to adopt this attitude and passion for
service. Even if incubator participants do not choose to pursue a public interest
career, the extra training provided by incubators benefits the profession by
making participating lawyers more competent and educated about the practice of
law.
Moreover, these well-trained lawyers are provided with a local client
base, further expanding the market for the profession and also assisting clients
who may not have otherwise sought legal advice.59
Incubator participants also develop business and other non-legal skills that
allow them to focus more time and energy on client representation instead of the
intricacies

involved in maintaining

a firm.60 Teaching

attorneys how to

'

efficiently run a small-office law firm and obtain an initial client base gives them
greater confidence, security, and stability, which provides the attorney with
greater ability to focus on legal representation and allows them to offer
reasonably priced services to middle- and low-income clients. 6

http://www.abajournal.com/news/article/lawyers urged totake_onmorejpro bono work to offs
et increase in demand/.
53. See id.
54. William Tanner, Legal Aid Soc'y Orange Cnty., Proposalfor Allowing the Training and
Supervision of Law Students, Law School Graduates, and DeferredAssociates to Count Toward an
LSC Recipient's PAI Funding, LSC PRO BONO TASK FORCE WORKSHOP, July 23, 2013,
http://www.lsc.gov/sites/sc.gov/files/LSC/laws/pdfs/Rulemaking/PAI-Rulemaking-2013OtherComments-Combined.pdf.
5 5. Id.
56. Id.
57. Id.
58. Briana Cummings, Law School Incubators and Training Firms: Reviving the
Apprenticeship Model in the Legal Profession, BRANCHING LEGAL (Oct. 2, 2012),
http://www.branchinglegal.com/2012/10/02/799/.
59. See Tanner, supra note 54.
60. Id.
61. See Amy Yarbrough, New Attorneys Learn Resilience in Incubator Projects, CAL. B.J.,
Feb. 2015, http://www.calbarjoumal.com/February2015/TopHeadlines/THI.aspx.
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III. VIABILITY

A.

FundingIssues

Of course, the viability of legal incubators depends upon funding. However,
many law school incubators are small, containing only about ten participants at
any given period; are housed within existing law school offices; and have access
to existing law school libraries, faculty advisors, Internet, and other services.
Thus, the costs of incubators are relatively modest compared to their benefits. 62
Current law school incubator programs receive funding from multiple sources
including the law school itself, overhead fees paid by participants, grants, and
63
donations from individuals, businesses, law firms, and legal organizations.
To meet an incubator program's funding needs, a law school should allocate
endowments and funds from each year's existing budget to the program by
64
treating it as an extension of the clinical programs.
The main difference
between the law school incubator and other clinical programs is that incubator
participants are graduates who have passed the bar, take a lead role in
representation, and are given a much larger caseload with less guidance from
65
coordinating attorneys.
Current faculty can offer limited supervision and
66
alumni can be drafted to volunteer as pro bono mentors.
Law schools can
initially provide office space for incubator programs by allowing them to operate
67
in existing clinical offices, empty faculty offices, or even library offices.
Additionally, access to the Internet and existing law libraries will not increase
the incubator's existing costs. Once the incubator grows and becomes profitable,
68
those funds can provide for office space outside of the law school.
If law
schools do not have sufficient space or amenities to house an incubator program,
the incubator can supplement funding by requiring participants to pay a monthly
fee for overhead expenses.69 As an example, CUNY School of Law, the first law
school incubator, had participants pay $500 per month for access to a fully
furnished office in a favorable location, a computer, Internet, a
copier/fax/scanner, technological and administrative guidance, group purchasing

62. Rooney, supra note 8, at 136.
63. Jocelyn Armstrong, Funding Dreams: FinancingLegal Incubators, ENTREPREN. Bus.
L.J. 1, 1 (2013).
64. Id at 2.
65. Kaitlin Edleman, Should You Consider a Law Firm Incubator?, VAULT BLOGS (Jan. 2,
2014),
http://www.vault.com/blog/vaults-law-blog-legal-careers-and-industry-news/should-youconsider-a-law-firm-incubator/.
66. Armstrong, supra note 63, at 2.
67. See Incubator/ResidencyProgram Profiles, A.B.A., http://www.americanbar.org/groups/
deliverylegal services/initiativesawards/programmain/program profiles.html (last visited Apr.
1,2016).
68. See Herrera,supra note 6, at 135.
69. See id. at 134-35.
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70

of office supplies, and office management software.
Other incubator programs
have lower fees depending upon where the incubator is located and the type of
resources provided.' Such fees are modest in comparison to the cost of opening
a solo practice.
Another potential source of funding for incubators includes donations and
72
grants from individuals, law firms, businesses, and lawyer associations.
For
example, in January 2015, the California Commission on Access to Justice
awarded $180,000 in seed grants to initiate four new incubator programs in
various parts of California.73 It is estimated that the grants helped train up to
forty new attorneys and hatch programs that are later to be funded by law
schools and participant fees.74 Law school alumni can also make private
donations, and participants who have completed the program are likely to give
75
back to a program that helped launch their careers.
Businesses are also motivated to create partnerships, sponsorships, and
provide donations to incubators because such relationships provide them with
76
positive public relations and exposure to the community market. For example,
LexisNexis has paired up with incubator programs by providing free access to
legal research services . According to LexisNexis's partnership agreement with
the International Justice Center for Postgraduate Development at Touro Law
Center, for instance, "[p]articipants receive a one-year subscription to the
LexisAdvance legal research information service, as well as Lexis Practice
Advisor, which furnishes practical guidance for a specific practice area, along
with sample forms, model documents, and legal analysis."
This generous
partnership offers LexisNexis a positive public image and also promotes them to
participants who might later use their services once operating their own firms.
Similarly, the Practicing Law Institute (PLI) offers its Pro Bono Membership
Program (PBMP) to any lawyers participating in an incubator. PBMP provides
incubator lawyers with free access to PLI live seminars, webcasts, and audio
programs, and over 2500 hours of "On-Demand" continuing legal education
(CLE). Topics included include Immigration Law, Limited Scope
Representation, Employment Law, and Solo and Small Business Practice
Additionally, attorneys are able to receive CLE credit for PLI programs free of
charge.

70.

Id. at 134.

71.
72.
73.
74.
75.

See A.B.A.,
Armstrong,
Yarbrough,
Id.
Armstrong,

76.

Id.

supra note 67.
supra note 63, at 2.
supra note 61.
supra note 63, at 2.

77. See Dave Larsen, LexisNexis Alliance Supports Law School Development Programs,
DAYTON DAILY NEWS (Feb. 27, 2015), http://www.daytondailynews.com/news/business/lexisnexisalliance-supports-law-school-developmen/nkK3 S/#_federated= 1.
78. Id.
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Considering the role that incubators play within their communities by
providing access to justice for those in need, another source of funding can come
from public officials. 79 Fred Rooney, the creator of the first incubator at CUNY
School of Law, suggests that law schools enter partnerships with elected
officials, offering to satisfy the unmet needs of their constituents while
developing lawyers who work to benefit local community organizations.so
Rooney encourages law schools to offer this deal to elected officials: "If you
provide us with some discretionary funds, we will bring our lawyers into your
district and pay them to provide counseling and legal support for your
constituents."
Rooney made this deal with city council members in New York
City, and CUNY School of Law continues to receive funds from city officials in
support of their incubator program. 82 This model also was implemented in San
Diego, and the incubator programs created by California Western and Thomas
Jefferson Law Schools continue to receive funding from city council members
who use discretionary funds to assist constituents with resolving unaddressed
legal issues.
Lastly, in addition to the funding sources just mentioned, incubator
participants still charge and collect fees from their clients, though generally at a
lower price. 83 These hourly rates, plus any additional fees recovered from large
verdicts, practically pay for the attorney's salary. 84 If an incubator attorney
charges $50 per hour and bills approximately 1500 hours per year (much less
than expected in a traditional law firm), the gross annual revenue would be
$75,000 per year. 5 If the attorney is only paying $500 per month for overhead
costs, the attorney is earning $69,000 per year.86 With a stable source of income
and the satisfaction that comes with helping clients with unmet legal needs,
incubator attorneys have the opportunity to support themselves and maintain a
professional, balanced, and healthy lifestyle while growing their practice.
Overall, funding issues for law school incubators should not be a barrier to
their creation. If an incubator can garner initial support from the law school and
be supplied with some basic amenities and redirected funding, additional funding
options are soon to follow. By reaching out to the legal community, making
connections, and providing access to justice for those who normally cannot
afford it, incubator programs can establish other funding sources and prove they
are worth the investment.

79. See Fred Rooney & Justin Steele, Exporting the Legal Incubator: A Conversation with
FredRooney, 9 U. MASS L. REV. 108, 115 (2014).
80. Id.
81. Id.
82. Id.
83. See Rooney, supra note 8, at 138.
84. Id. at 137.
85. See id. at 138.
86. Id.
87. Id.
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Regulatory Issues

Some skeptics challenge the implementation of law school incubator
programs on regulatory grounds.
Some of their concerns include possible
conflicts of interest between fellow incubator attorneys as well as mentors;
liability issues for coordinating attorneys and mentors; and the qualifications of
participants and mentors to take on various legal matters. 89 Critics argue that
incubator programs have no established models for oversight or regulation and
therefore may expose clients, participants, mentors, and law schools to liability. 90
It is important, therefore, for incubators to take steps to ensure these problems do
not develop.
Most law school incubators provide mentoring from experienced
professionals, similar to what one would receive from shadowing a senior
attorney in a traditional firm, as well as additional ethical training, some of
which qualifies for CLE credit. 9 1 Incubator mentors are often attorneys with
sufficient experience or training, including law school faculty, attorney
92
volunteers, or paid attorneys.
Current and former participants claim one of the
most valuable resources in the program is the opportunity to collaborate with
fellow participants and mentors in order to tackle complex legal issues, share
work product, and deal with everyday ethical issues.93 Critics argue that without
proper regulation, screening, and oversight, this method of sharing client
information between young, inexperienced attorneys could violate the duty of
confidentiality and create conflicts of interest. 94 It should be recognized,
however, that incubator participants are licensed attorneys who are bound by the
same ethical rules as any other attorney, and they should be presumed no less
capable than other attorneys of meeting their professional duties.95 Moreover,
many incubators have anticipated this concern and mandate CLE on professional
96
responsibility subjects.
Such requirements help to ensure that inexperienced
attorneys are trained to be vigilant about confidentiality and conflict of interest
issues.
Law school incubators should also set guidelines regarding how much
advice a coordinating attorney should provide to incubator participants.97 On
one hand, it is the goal of the incubator to have an experienced attorney act as a
mentor, provide advice, and direct the participant on complex issues; on the
other hand, the law school does not want the coordinating attorney to be unfairly

88.
89.
90.
91.
92.
93.
94.
95.
96.
97.

See Cummings, supra note 58.
See id.
See id.
See Rooney, supra note 8, at 134.
See id.
Rooney on CUNY, supra note 14.
See MODEL RULES OF PROF'L CONDUCT r. 1.6, 1.10 (A.B.A. 1984).
See Lasker, supra note 28, at 10.
See HANOVER RESEARCH, supra note 41, at 5.
See Cummings, supra note 58.
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exposed to liability for negligent performance, decisions, or circumstances on
behalf of the participant.9 Because incubator attorneys are considered to be solo
practitioners, they are held fully responsible for their own performance. 99
Potentially, however, the coordinating attorney still takes the risk of assuming
supervisory liability under the ethical rules.' 00 The incubator program should
develop strict guidelines as to the amount of direction offered and the extent to
which the mentor can be involved in the participant's case.
Coordinating attorneys also face the challenge of identifying appropriate
cases for participating attomeys.101
The supervisor should not allow an
inexperienced attorney with no knowledge of a particular subject to take on a
complex case involving that subject matter.102 Deciding if a matter is too
complex may present a problem for coordinating attorney. 103 In traditional law
firms, senior attorneys are able to evaluate cases and choose appropriate tasks to
delegate to new associates.104 In an incubator setting, the coordinating attorney
must be able to complete this same function in order to ensure that incubator
participants are not given cases beyond their competence.
Additionally, the law school or incubator sponsor must establish standards to
ensure that mentors are properly qualified to teach the skills necessary for
running a solo practice. 10 If faculty mentors lack experience with budgeting,
marketing, developing a client base, and other necessary skills for practice that
are said to be taught in incubators, the law school should seek out others with
these skills.1 06 The law school should ensure that mentors are well-versed in the
business aspects of running a law firm and are capable of teaching those skills to
participants.
Considering the potential ethical and regulatory issues facing incubator
programs, law schools must be vigilant in ensuring that incubators establish
ethical guidelines, standards, and review procedures.
Although incubator
participants are licensed attorneys who are responsible for their own work, 0 7 law
schools should still take precautions to carefully select the coordinating attorneys
in charge of the incubator, create guidelines and rules to be implemented by the
program, and admit the most qualified attorneys as participants in the program.
With these additional efforts, law school incubators can ensure they are
successfully and ethically providing opportunities to recent graduates.

98.
99.

See id.
See Lasker, supra note 28, at 10.

100. See MODEL RULES OF PROF'L CONDUCT R. 5.1 (A.B.A. 1984).
101.
102.
103.
104.

INC.

See
See
See
See

(1999),

Cummings, supra note 58.
MODEL RULES OF PROF'L CONDUCT R. 1.1 (A.B.A. 1984).
Cummings, supra note 58.
Alan Olson & Norman Clark, The Art of Delegating Legal Work, ALTMAN WEIL,

http://www.altmanweil.com/dir-docs/resource/35240f8d-724d-423c-9e9b-f45c7913

dbbedocument.pdf.
105. See Merritt, supra note 12.

106. See id.
107. See Lasker, supra note 28, at 10.
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C. Sustainability
There are a number of factors that affect the sustainability of incubator
programs. Perhaps the key factor is the support that an incubator receives from
its host institution. In the case of law school-based programs, a law school has
to be willing to embrace the concept of legal education as longitudinal, in that it
begins when students begin their first year of law school, continues until
graduation, and then endures in a meaningful way after graduation for years to
come. Law school administrators may not easily accept the notion that law
schools have an obligation to provide ongoing and meaningful education after a
student graduates. Administrators tend to place heavy emphasis on the need for
students to grasp a core curriculum that is primarily designed to train students to
pass the bar exam. Thus, administrators may resist the expenditure of funds on
postgraduate programs. With the economic viability of many law schools on the
line, deans and other administrators are reluctant to use tuition dollars to pay for
programs that do not address subjects or programs that help to enhance bar
passage. Therefore, when a law school makes the decision to create an incubator
program, it must be fully aware of the cost of launching and maintaining the
program.
Fundraising for incubator startup and maintenance also may produce tension
for law schools, especially when it appears to compete with fundraising for other
institutional needs, such as scholarships. At a time of diminishing applications
and enrollment at many law schools, the need to raise funds to reduce tuition
costs for students has risen dramatically. Rarely will law schools seek funding
for incubators if it reduces the availability of scholarship dollars, funding for
special clinical programs, summer internships for students, or compensation for
graduate fellows.
The most financially secure incubator programs are those that were created,
and to some extent sustained, with donations made by individuals or entities that
do not support the aforementioned institutional funding priorities. Private
donors, government grants, and foundation support can be secured, but an
institution must be willing to use its development department to help identify
potential donors and then to make a strong pitch for funding.
D. Managing Participants'Expectations
To avoid misunderstandings, it is imperative that institutions provide
incubator participants with a clear and concise idea of what the program can be
expected to deliver during a prescribed period of incubation and what the
institution expects from participants. Once articulated, participating lawyers
should be willing to fully accept the terms and conditions of incubation and
agree that a breach in adherence to the agreement can lead to termination from
the program. For example, if there is a pro bono requirement for each
participant, it should be spelled out how many hours are required and what
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participants can do to fulfill their requirement. A plan for reporting pro bono
services should be designed and reporting should take place on a regular basis.
Equally important is the requirement that participants attend ongoing
trainings arranged by program administrators. Oftentimes, CLE classes or other
training programs for solo and small firm practitioners are set up for participants
to attend. There should be a clearly-defined number of training hours required
and a system for reporting the hours to incubator administrators. A general
feeling of frustration arises among incubator administrators when training
programs are scheduled and participants fail to attend. Now that the Practicing
Law Institute (PLI) has agreed to provide unlimited onsite and online access to
PLI classes, participants can take classes at home or in their offices. Whether an
incubator offers training by a legal organization in the community or by PLI,
participants need to understand that certifiable participation in educational
programs is a requirement.
When sponsoring law schools or legal organizations impose fees for the
rental of incubator space, participants should fully understand what is covered by
monthly payments. Examples of fees that may be covered by the sponsoring
institution or by participants include the following: the cost of photocopies,
general maintenance of the incubator space, bottled water, books and office
supplies, food or refreshments offered at incubator events, etc.
To enhance the ultimate success of a program, there should be a meeting of
the minds between sponsoring organizations and incubator participants. Just like
issues involving landlords and tenants, a well-written agreement can reduce the
possibility of misunderstanding down the line.
E.

The Need for (and Obstacles to) Assessment

Since the concept of a legal incubator is a fairly recent innovation and is still
in the early stages of its development, there is not enough data to truly assess the
long-term success of particular programs. Furthermore, it must be admitted that
many of the theoretical benefits of incubator programs-such as increased
success for participants, more access to justice for the low-bono and middleincome individuals, and a strengthened community connection to the law
school-are intangible and difficult to measure.'08 As the idea of incubators is
slowly being introduced to law schools and legal organizations across the
country, this lack of data and assessment makes it difficult to advertise, promote,
and encourage investment into these programs. Therefore, incubator programs
should concentrate on establishing dependable measures of performance.
In order to determine whether a program is successful, we must first
determine the program's objectives.1 09 Based on the above analysis, it seems

108. See A.B.A.,
LEGAL
EDUCATION
EDUCATIONAL CONTINUUM 336 (1992).
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PROFESSIONAL

DEVELOPMENT
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109. Id. at 2.
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clear that incubators have two primary objectives. The first objective is to
provide recent law school graduates practical training so they can be successful
in the practice of law."10 The second objective is to provide affordable legal
service to underserved populations."
One way to assess the first objective is to track the careers of incubator
participants who complete the program, evaluate the success they have achieved
in their practice, and record their input as to whether they believe the incubator
assisted them in achieving that success. This subjective method of evaluation
provides a detailed examination of the impact the incubator has on individual
participants. An idea would be to assign each incubator program the task of
collecting data from attorneys who have participated in their program, and
submit that data to the ABA so it can compile and evaluate the performance of
various programs. This process of data collection, while a minor financial
burden to incubator programs, is a necessity to document their success.
The primary way to assess the second objective should be to calculate the
number of clients each incubator has represented since its creation, record the
outcome of the representation, and the responses by the clients. The incubator
should routinely follow up with clients and survey them on their experience with
the incubator, including the benefits of the representation. The incubator should
also attempt to measure benefits to the community, beyond the representation of
individual clients. By tracking clients' experiences and data associated with
community benefits, the incubator can reasonably assess whether it is expanding
legal services to the underserved populations.
Many legal programs attempting to accomplish the goal of providing
increased access to justice or encouraging continued legal education recognize
that credible evaluative data is the key to growing support for such programs.112
Steven Eppler-Epstein, the Executive Director of Connecticut Legal Services and
one of the many contributors to literature concerning data-driven methods to
increase support for legal programs, writes, "The handful of programs investing
in serious study of best practices is increasing, and as the results of follow-up
studies give us clearer and better direction, more interest will follow."113

Applying this insight, incubator programs should engage in organized, datadriven documentation of their effects on attorney participants as well as clients
and the surrounding community, in order to engage in program improvement and
provide credible evidence of success to law schools, lawyer associations, and the
legal community as a whole.

I 10. Rooney on CUNY, supra note 14.
111. Id.
112. See Steven Eppler-Epstein, Passion, Caution, and Evolution: The Legal Aid Movement
and EmpiricalStudies ofLegal Assistance, 126 HARV. L. REV. FORUM 102, 106 (2013).
113. Id.
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EXPANSION

Some evidence of the success, benefits, and ease of implementing legal
incubators can be found in the establishment of similar programs by other law
schools, legal associations, and organizations in different parts of the world."14
The ABA Standing Committee on the Delivery of Legal Services has taken
notice of the expansion of incubators and has started tracking, studying, and
supporting the development and implementation of these programs
nationwide." 5 By their count, there are thirty-six operational incubators in the
country, each with varying objectives, dynamics, and back-stories.116 The
ABA's interest in incubator programs could help promote investment, coordinate
efforts, and provide a template to encourage standardized data-gathering and
assessment.' 17
State or local bar associations are also taking notice of the success of
incubator programs and beginning to sponsor them." The implementation of
bar-sponsored incubator programs create advantages for incubator programs
through the bar's ability to gather support from the legal community, obtain
funding, monitor and regulate the program, and ensure that the program has a
supply of highly-qualified mentors and coordinating attorneys. 119 For example,
the Columbus Bar Association launched an incubator in 2011, in which
participants are able to benefit from a specially-designed CLE curriculum,
participate in networking opportunities, and have access to on-site experienced
mentors including retired judges and practice-area specific attorneys.120 This
program has been so successful that the ABA General Practice and Solo Division
honored it with the Solo and Small Firm Project Award "for successful
implementation of a project or program specifically targeted to solo and small
firm lawyers."'121 Other bar associations, including the Chicago Bar Foundation,
the City Bar of New York, the Vermont Bar Association, the Memphis Bar
Association, the California Bar Association, and Georgia State Bar, have either
implemented or plan to implement similar incubator programs aimed at training
new lawyers and encouraging them to provide legal assistance to those in

114. Enhancing Social Justice Through the Developments of Incubators & Residency
Programs (California Western School of Law: Access to Law Initiative Incubator Conference, Feb.
27-28,
2015), https://www.cwsl.edu/clinics-and-programs/access-to-law-initiative/ali-incubator
(last visited Apr. 1, 2016).
115. See Jeremy Nobile, Cleveland-MarshallIncubator Is Making Convincing Case, CRAIN'S
CLEVELAND BUSINESS (Mar. 15, 2015), http://www.crainscleveland.com/article/20150315/SUBl/
30315999 1/cleveland-marshall-incubator-is-making-convincing-case.

116. Id.
117. See id.
118. See HANOVER RESEARCH, supra note 4142.

119. See id.
120. Id.
121. Id. (citing Columbus Bar Takes Home ABA Award, COLUMBUS B. AsS'N, May 21, 2012,
http://www.cbalaw.org/articles/news/recent-news/2012/2144).
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need.122 There are also a number of new private incubators and fellowships
created by individual donors and businesses with the same objective in mind.123
The recent surge in bar-sponsored lawyer incubators highlights certain
advantages bar associations may have over law school-sponsored incubators
such as funding, support from the legal community, and regulation.124 The barsponsored programs can provide ethical oversight of the incubators, garner more
support, provide additional funding, and help coordinate and promote efforts to
document benefits of incubators.125 Certain law schools may claim to be equally
strong in these areas, and also offer facilities, resources, and the pedagogical
know-how to educate and train recent graduates. 126 If law schools and bar
associations collaborate in their efforts, then all of these advantages are
optimized.
Either way, the continued spread and acceptance of lawyer
incubators offers further evidence that the programs are beneficial, easily
operated, and successful in many respects.
V.

CONCLUSION

Having been created in response to the negative impact of the Great
Recession of 2008 on the legal market, law school incubators have grown into a
popular model that, in theory, solves many of the problems currently facing the
legal profession.1 27 The theoretical benefits of these programs are currently
being tested as more law schools and lawyer associations begin to launch
incubators within their communities. In order to be successful and grow, these
incubators need to obtain the support of the law school community and the legal
profession by documenting the benefits they have for participants and
underserved communities.
By collecting evidence of their good work,
incubators can market their programs to other community hosts and more easily
obtain funding from private and governmental sources. Incubators should also
establish operational standards and implement stronger regulatory schemes in
order to reassure the legal profession and participants that they are being
implemented in the best interests of the clients they serve. Through these
considerations, incubators can meet their objectives and ultimately strengthen the
future of the legal profession for all involved.

122. Solo Incubators and Training Firms, BRANCHING LEGAL, http://www.branching
legal.com/solo-incubators-and-training-firms/ (last updated Feb. 1, 2016).
123. See id.
124. See HANOVER RESEARCH, supra note 41.
125. See Columbus Bar Inc. Professional Development Center, COLUMBUS B. Ass'N.,
http://www.cbalaw.org/CBAPROD/Main/Resources/Resources for Legal_Professionals/Columbu
sBar inc incubator Program/Main/Resources/Legal-Professionals/inc/Index.aspx?hkey=02126
ec9-96a1-4408-adc7-dba4b23e2315 (last visited Apr. 1, 2016).
126. See Desai, supra note 2, at 5 (quoting Bradley T. Borden & Robert J. Rhee, The Law
School Firm, 63 S.C. L. REV. 1, 7 (2012)).
127. Itah, supra note 11.
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